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W'HBR.EAS:

'WHEREAS :

WHEREAS :

1



,
_""~"l..~~~~... , ,;.;.::.;'~ :.:.~::;

condnucd ~i-.~== of I (~eral1)'.Ustcd species, or ~ult in che adva'SC
m~-incauon of I dcaianatcc1 crinCil babiQt, W\Jess an ex~mpQon from ~ ESA
is annr= by the Endanaered Spcciu Committ=:

WHEREAS: Accordin& to the rules implemcuinl the New Icncy Frcshwatcr WWnds
~~ ACt (NJFWPA) (NJ.C.A. 7:7A-J.S(a)(21nd 3», ~ frC-'bwatcr
wetlands permitS cannot be iss\:ed if they ~ ieor-rdizc Prexl6t or
documenr= habitat or die cooouued ~stence of aloca1 populinon of £eder'1l1y-
listed species. or ~lt in the dC$t:ucUon or 1dvIr. mo4ificalion of cnaw
habitat:

WHEREAS: Accm-dinl to the EPA's.oc Sa.ie Procram 1e&ul1tio~ (40 CFR Put 233.51),
all appIicadoas for Sccaon 404 pcnnits Mth ~Mb1c potential tar affcUnI
fedaally.tistai spo:ies must be reviewed by ~ EPA ~ mumpbm is
approvcdj

NOW nIEREFOR.E: The EPA, the Set"t'ic.c, and the NJDEPE acree, as 1 mancr of comity,
to implement the fcUowi.'1& p~uru re&ardin& the prot6Cnon. of
fedeftlly.Usted SP=ies and daianated crincal habibot under the Stale of
New 1ersey's wumed Scr;tloQ 0404 ~t propm for freshwater
wetlands. The p~~ it. this A..-~ do nO( ~h1te
proca1wea tor a:I1sWtanon pursuant to ~ 7(1)('2) ;9f ~ ESA.
ThiJ Alf=ment is ~~c to me circumsQn~ S1m'Oun~nl Stir:
US'Wmptioa o(thc Saon 404 p~.m for cbc frcshwucr ~I and
odter Smte wI!en o£New Jersey. Thue ~~ do Dot ClUte any
submnC:ve scandatds ~ltinI to any ~ of'the permit proanln oc
impose InY lei&! obliptiocl on th8 public.

I. P AR'rIfS AND fl'"FECnVE DA ~

A. nil Memorandum of Apccm=t (MOA) is altered mto by: the RCJional ~r,
ReCion S, for the S~, the Acting i-simtal AdminiStnt.Dr, Rqioa n. for the
EPA, and the AcanS Commissiona- of the New Jeney ~.rtmeftt of El\vironmen-.al
Protei:tioa and Energy.

B. This MOA shl.11 be ~tcd by the &f'or=cn~oned ~ in =tj ~oa. with the
maA's ~~ of the scare's app1jcaa~ tar us.ampcim of the Sccdm 404 program.
As ~I ~ MQA.Ib&ll become cffes;;tive immediatdy upaa die SPA's approwl of
d.- s~ ~Ir&m.

c. 1'hiI MOA shan MmIiD in cf!cct ~ ml-Old~ or revakD1 by IIrIemCDt of all
PII-. or UpoD the P;PA wi&h4mwinl a\I%barl~ from 1hc State and rctUmin& the
sam ~ ~Vil8aI to the Corps. ~ = d1C MOA may ~IC. in ...nUnC.
lCYiJioas to the 1&rmS and pJIDCed~ of &be )riOA 81 uy Ume. Such requests should
be albmiuaS to an ~ COrlCQUa\tly. If any ~ to this A~t idmnties a
procednral or fI~~tlve breaCh of the Agnemeat by any od\Cf patty I me Rc&io:\ S
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Rcgiow D~r for the Fish a.nd Wildlife Servi~, the Relion II Reponal
MnUnisuatDt for the EPA, m'the CDmmisaiona of the NJDEPE may call & m=on&
with the other ~cs wifJ\ir. 30 calendar 4ays to discuss the mana' and ~ upon
approp~ co~uve a\~~ to be implemcncai within 60 days 01 the meeting.
The CO~QVC ~res may be in the form of writ=n ~ce 10 field ~c1 or
proposed mOt1-3fL~ticns to this Agreement.

U. GENERAL

A. Pcderally-1i.st=1 ~ mQns tho~ ~ies identified u threaIencd or endan&e:a1
pursuant to Secuon 4 of the £SA, as ~ed in 50 CFR pazu 17.11 . 17.12, ana

subsequ=t ammdm=ts~. Species p:opo~ for f~ listing, throu&h .
publi~on of a proposed rulemakiJil in the ~~~n1 ~~, sba11 be ~~ under
this Aareem~t the same as fed!l'4lly.list,ed ~es, to dle mwmum ex=t allowedby law. .

B. Cric~J. habitat U\QDS ~~ UQS dwlnatcd as critical habitat for federally.lista;t
species in SO CFR Part 17. and subsequ=.t am~ta thereto. Habitat proposed
as Cri~cal. Woulh p1b1icanOt. of a ptopoxd rulemakinl in the ~er21 Reiister.
sha11 be tr!ata1 ~der this Ai~~t' the am. ~ w~ ai~ habiQ1, to the
maximum CXtCZlt allowa2 by law. " -., -

"".
For UIe purpo~s of thi.\ AIt'eemc1t, .eff~ of thc 1cdDn1, u it rrlatcs to the
evaluauon of df~ of I permit acnon on f~)'-1isted species or desi~~
critical habitat. has meaniDl U defint4 in 50 CFJ. Part 402.02.

c.

D. For p~ of thi.s Au=ment, the phrw 8ra.sonable pi" .~~ (or affcdnC
cndan&ere4 or ~tCt.ed spccics8. as u* in 40 CPR Pan 233, is syDcnyrnous wi1h
the p}n.se . may a£f~ listed ~CI or ~tica1 habitat., as used in SO CPR Part

402.

P.. .~ial ~. ~~ by Ihe Servi(% \.a1der this A~au must be capab~
of b=ng implemented in a manDCr conmt=U wim thc mt=dcd ~se of the
~tcd activity and the scope of ~e permi=na qencylllecaJ auU\ority and
juriJdietion. Such masures m~ 11m be catomically and technolOlically feasible.

m . Pi. caD URiS

The faDoWI pr\Xa1U1es will ~ ~~~US1y -.ith 1hc NJDEPE's ~t review
p~ u d&K:ri~ in N.I.A.C. 1:'7A. Whczc rcq.1J1rod. cba mDEPE's dIne framcs on
pezmit pz'GCeain& ate ~ to in order to av0i4 plrmit prOC8aGaa delays.

A.. The NIDEPE will provide the Sa'"tic8 With a ~Y of a111pp.\i~1 for iDdivi4Ual
pcrmits and Statewide genc:1l pennits Il, I., 16, 17, 110. Ill, 113, 115, 118. and

3



:"':~~,fij!:~",,- ~ j;'~ij,,;-.":;"
~""".",,,,"';

c. WttbiA 30 caIa\dar days of ~pt of an individual pem1it appUcaDac, unles.1
~d(4 P'Inuan~ to PIrIlrlPh m.B. above, or 15 caIeadar days of ra::eipt of a
$ta~ &eQUal 'pemit IppUQUon. die SCtvi~""Wi11 miow ID~ comment CO the. NJDEPE CD the pr:oposed permit KUon. \\'heft JX)I.S1ole, d'8 Seni~'. review will

~C1ude In in~on of the proj=t a:a.. If the Suva canc« participat! in a jmnt
m~an with the ~EPE::or ~Q4uct a solo m~, it Mn accept the
NJDEPE's in~aA results. Tbe Semce'a ~se' to me NmEPE. (With a copy w
me foPA) re~inl the pro~sed permit acdcn'. po(atUal eft~ts ~ fedmally.uatcc1
~= w dcsi'Dlccd crld~ habitat win be iA cae of the foI~1 f'Ont\s:

~\ ",2. tile FOposed pamit ~ tJI'c po~dal to aH~ todcraI1y-listed ~~ or
de.siJDated criti~ habitatJ unlaI the eff~ IZ8 eliminated t!'1foulh remedial
measures (proj~ modifiQacns and/or pCnnit ~-!i.~) ~a1mcnded by the
ser.ice; Of

3. the p~~ pcmlit accon has the 1X)=daJ to &ff'c tedetan)'-listId ~~ or
deaicaated criUcal t'.abirat.

D. Permit applicaCani d1at *e.ive Ile.IPQnse from the Service u indicoated in m.C.l.
abOva MU not requi%e federal review punuant to 40 CPR Pan 233.S1(b)('2).

E. Up3n receipt of a .1iiipcx"1.Ie from tbe Ser.'i= u iadJ~~~ in m.C.2. above, thc
NmEPE wiD evil1mte Che ~mmended remedial measures tor COftaista)cy ~th thc

NJ'pwp A and 1a aplomeAdnl rules and tesu1ldg~.

1. U tM.1\UDEPS ~ with the nmCial ~ ~m=dcd by the
Scni=. It Win im~ them u ~ aM condlda\S for t!'Je permit. The
~ c1d EPA win 'oe 'mfonno:l of ~ NmEPE's Kdon in d\iI reprd
~&h QJpia or aU w~~ndCt\ce rda:II4 CO the J8mit KUon. Permit
app~~ons Idd~ 8.n d-Js way will not ~un federal review pursuant tD .0
aR PItt 233.S1(b)(2).

4



~~4:c ,~,;:;.;~~~;;.7~'!J;~""~'!;' ..~~",i;~~,~'~~,;~,~,:-,'A,~~.'.! . , ~ '",' :~!~~~:.,: "i

I.

.s



~~~~'f~~"'!~':'f::t

CPR Part 233.50(e) with re.spect to the 1.ikc1ih*of advcra effectS of the propoxd
di~c on !cdcra11y.listed ~ or de;SiJnated mtical habiQ.t uId the remedial
masures that are r~~r:y to avoid adversely aft'~1 ~h f'ederaI1y.w~ s~
or desipatai critical habita.t. Ba.Sei1 upon the Ser.'ice's dctemiDauon, the fed=l1
comments conveyed to the Sta= by £P A. win obj«1 to permit iss~ or require the
imJX)sidon otpcrmit conditions to avoiC ~verx effecu on fedezally.tisted ~es 0('
desi I'D a t.c crld ca1 hab i tit.

1. If the ~ dct=minel tJw U\C p~~ activity ia not likely to advcncly a.ff=t
fedcnlly-listed ~s or dcsi~ criQ~ habiw, no funher ~rdina1ioa wim me
Service is ~~f')' with ~prd U) a'\dangao1 ~cs imtaCt1.

1:. ~ae U'.e federal comm~t objects to iSl\anC8 of the pennit or Ee4ui~ thc
imposiUDn of pemit conditions 11) avoid a4vuse eff~ on Code:al1y.Usted specics or
des1anaced ~dcal habitat, the SC3.te is p=udcG from iSsuin& me pamit unless it has
taktl1 the steps reqWred by the federal comment.

!be Stale -.in evIluate ~ (edenl ~mmmts reprding dI=s an Cedcril1y.list:.d
enGan&cro;i and th.f-~ spcci= or designaled maca! habi~ U d'Ie NmEPE
aeee.s with the ,federal =~t.s, it will imptemmt fJ1cm u part olia permit acQon.
If the Swe disapees -.ith the 2StM.sm~t of s~b etIects. me State wU1 provide a
wr1tt8n ~se within 20 days of receipt Of ~ fedCtIl commmt to :EPA cxp1ai.ninC

it! po.n and providlnC any SUPpoIUnI infcrmaCoft or Gocumefttauon. VA win
pm\ide me Swe'l rapoa. to the Ser.i=.

L.

M. If ~ S1a\C does not acrec to take actions ~fic4 by the Scro.ice to avoid adver~
e~ to federo.ny-Usted species or Q=iP8.* cri&ical habitat, the: SetVice will make a
flndina a to whether the proposed ~rJn& don is likely to jeopardize the
conUnued. exis=u of the ledcr11ly.1is~ ~cs1 adversely modify or destroy
desiJD,atcd ~tica1 habitat, m' result m the incideatll take of fedenny-U,sted spet'ie.s.
Thc Scrvice may 11m include in itS flodin, appropriate termS and condidons to
minimize or avoid adverse eft'~ to the ~ ~ or 4l~ooary
~mmenda1ionl reprdml the dcvdopmmt ~ infOl'maDDn or other m~urcs ~I
to 1hc ~oscrYadon of federiny-11sted~. The Scrvice win ~de a ~ of the
&din. ~ EPA wh= flCluestetj..

N. The SC'Yicc will isaJe". fiDdlII."tg EPA within 45 ~Ylof te=eipt of the State's
i~~~ un.4ef ~raph m.L.. In the CYeAt tbat CPA submitS commmtts to the
S8\b ~ cbe draft fiDdinl within 10 days of the deadJtft~ (or i~ the finding, 'J'ie
Sc1b shall be ~~ an IUccmmc 10 day atcn.5ion on the dadIL"e. Based ~
~ddcraUon otdlc SCtYice'1 flndinl, £PA'. ~~ II8l1 wum ~t a State permit
iI '-&led oaly if it is - likdy to j~dize the am'dnu.l ~~~ of fc4eroi1ly.li~
speaes or reCIU ift uo. destrucCDD. at ad~ mod.1ficaaon of daiana2ed ~ucal
habitat, aD4 if it ~ m' minimizes inQdaiw tIE of f'cdcraUy-lilted spe:ie~. In
makin, dUs decisiOft, FJtA shan ~ve the same ~ 10 the ftndinC provided by the
Senoicc \m4u Plr'aa:!'lpJt m:w. as In acuoa q~ would iD tho ~ntC.Xt of a
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b~Iogic.al opinion wucd by the Ser.'ice ~ndcr Section 7 of the ESA. EP A st'.aU
noafy the SetVi= of its final d~on on the action. EPA wI11 raJftnu, modify or
withdraw itS obj~tton fa the Slate pennit, within Ute amc-fI"ima ccntaincC in 40
C.P.R. PIn Z33.~O.

o. It1 the event U\at the Nm~E neither ~sfi~ the PJ»A'S cmjaons ~ requiremeltS
for a permit COndiDoD (u dettmtine4 und=- paragraph m.N.) nor dcz\ics the pcm-Jt,
the pennic appligciDn will be a'arISfcrr:d co \be Cocps for P~I pursuant to 40
a-R Part 233 .SOO).

IV. :NrERAOENCY COORD~A110N

A. Not'AtithStlDding any other provision of this NO~ me EPA. NmEPE, L'\d Scr.;cemay in~ informally throughout thiJ process. . In add1*, joint m~~&s ~.,
the EPA, the NJDEPE, the S~, Iltd tl\e applieant IDly be'ecndu~ in an atlempt
to reach a&reement on I pennit application with rqard to the JI'Ota:Uon of
fedenlly-1l.ste4 ~= or designated criti~ habitat if ~~ by any aff~~ pany.

B. The cunoent lilt oC municipalities whe~ fcder2lly.~ ~ and desi8nated critical
habitat are docu~ted to ~r is lnacb~ ~ this MOA. Tbc list of~tmicipaline.s
will be updatm every six months bucd OD iafOnDaDon received by &ny*of the
si(nJJDry ageDda, or as new spccilS m criQca1 habitat ate Usf;ed or desi~ted.
respecnve1y, pursuant to SecUon 4. of the ESA.

c. The SeI".'iu will be responaible for nocifyiaa the EPA and the NmEPE of any
cw&es in ~tUS of fedenlly.1isted spe:ia and desi~ted critical habitat. iDcl~di.'\i
proposals for Usdnl. IdUnls, and de-limn&s.

D. The State or EPA, u l.pFO~tc lead enforcement acU~ Iia\CY pursuant 10 che
E.P A/NJDE.PE )dOA, will notify the ~ at the ~ of an cnfot=mcm acti<X1
reIa1ed to any vjo1Idoo unau the Swc.usume&! Section ~ p:opam in munici~-:.cs
whce red=a1ly-1ist2d spa:ics or ~&nIt:d cri~ babi1a1 m docum=ted to ~.
Within 30 days of ~ nc~d.~, tM Set't'icc will Idvia N St&te, or PoP A u
appropriate, of InY IdVerM eff-=ts on federally-1iSDS ~C:S or deliina£ld criucal
habitat raulDnl from me violaaon and pro'tidc Idvi= ~ appropriate Rmcdial
~wa.

Eo. To die u.tm1t prlCticahIe an4 appropriate uDdc app1iQble Pederal nluIatiDns. the
s.vice aDd U A ~ mist the Stlz iD implaDCal&tion of d\e Sta=.-usumed S~or.
404 ~anm. iDcludini (b~ not 1imiI8d &0) matinl iPl1iOl'AU personnel available
tar l1dilticD uCStInCe.
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v. G~ PROVISIONS

A. The policy and pt0Ce2U%CS ~~ in ~ AIr=I=t do nOt ~ In)' nlhts.
oithe.r ~ve Of prccC\Ua1. 8D!orteab1. by lAY party.

B. The sianaay IItnQ'81 do Dot wIivc 1ft)' Idm~ve claims. posi~ons. or
w~ous they may have ~d1 respect ~ Cba awJ - ~Jit)' or the cnf'CrceabUicy
at -J&c ~A. (be !SA, or thc CWA.

c. Nothina m tis MOA an be ~~ I.S ~~ tU Ii~ IleDdcs to tho
~d1~ of ~ In ~ oflpploPEia~ 0Q8 auGioci.mS by law, ~ oihenIL18
Q)mn\it ~ ~U)Z)' q=cies ~ a==s t« wb1ch dIey Jack ~ authority.

D. AIl ~me !tam.. may k adj gated by acr=m~ t of the ~.

E. NoUIi:tI ia this MOA. aud'4orizes MY tI.kc of ~.Y-UIt8d d\rea8aed or
=wa8r'ld species.

V! . SIaN A -roR:FS

u.s. Pi.s.~ md wn~ Se:\'1ce

\
~1Ii:~~ -,

1.2-cz-13
U.s. E.'~nmS1bl Prot~l1 Aaet1CY

-. - --
Acti=& R:&ional AdmW~tOr J ~ .]I

New IK'1C1 ~bent of"'" iroDmcIItal ~~ - !=J)'
~
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v . G~ERAL PRO\1SIONS

A. The ~icy and procedum containcc1 in mil Acr=m=tt do not create any riahu,
cJdler substantive or proeedural, cnfcrccablc by any PInY.

B. The siamtor)' qcndes do 'not waive any adminiSttiAv8 claims, polinons, or
intcrpretations they may have with ~~ to the a~Ucabillry or che enforceability
of the N1FWPA, d\e ESA, or the CWA.

C. Nothinl in thi.t MOA Ihall be =ns~cd u obUpUnI me GlnltQfY I&encies to the
expendl~ of ttD'Ids in ~ of appropriaaons authorized by law. or otherwise
~maUt the silnatCry qencies to actions fat wbich tMy lack JtaaJtorj authority.

D. All nme frames may be adjus'ted by apcmcnt of the ~.

Eo Nomina in this MOA authorl%es any take of ~)'-1isteQ threatened or
~danlered speci~.

VI. SIGNA~

u.s. Fish and Wildlife Semce
\ "co

RCliDnII D1rcc:cor. Rijion

t>a=:

U.S. EtLvilVnmalw Prct«ti~ AI«\CY

q~.' ,..
/'t , '.

Acdnl ,U

Date: 'J.1. j;.J. jt.J
N- J 88y DeparbneDt of EnviraDu-. ~ ~ti= and Eorrcy

ActinG ComnUssioncr. NJDEPB

Date:
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V. GBNBP.A.L PA0V1510NS

A 'n\e po1icy and ~ure.s ~lIinecJ In thi.. Alreeft1cnt do not Cft'.ate any riahtJ.
lither substantl~ or ~waJ, enrlJrollbJe by 1ft1 Purl.

8. 1be liclllCOry ..~c{oe do nDC waive any admJnllv.dvo c1aJm,. ~u\1onl, or
1at«pret4donl they nt_,! havt with rt~ b) mc apprrcllriliry or Ute cnro~bWIY
ot b NJFWPA, tile BSA, or tile CWA, .

C. NothinJ in thJl MOA 111a11 bc COftltrueod as obllaadnj me. 1f&11ltory 'B,noit, to d1C
openditure ot fund' 1ft ~s. or IPI'C'OprlltjOfll authori:.ed bJ' law. or Utbtrwil6
commit the sian,tory I,en'iol '.CJ lCt!ons for which Ul~ lick ItIIU~ory authority.

e.. Nothinlln this MOA tuthorilU any lake or (IC1tlaJly-listfd thr~tcned or
endanletfd lpecJe.. .

VI. SIGNA TtJR.!S

\.U.S. Flsh ad WUdUf. Serva

D81e:

U.S. RnvJf'OI\nltntal p~ AIet\C)"

~
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